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case, when the profits are unequally divided, that is, unequally as 

regards the share of the capital, the same rule prevails, and that is 

quite independent of the circumstance whether the excess of 

profits is given for services or given to a sleeping partner for the 

use of his name or otherwise. When the partnership comes to an 

end, the right to the share of the profits comes to an end also ; and 

you distribute the assets, after providing for the profits earned up 

to the time of the dissolution in proportion to the partners' shares 

of the partnership capital. That is the general rule of law in a 

commercial partnership. Therefore you would distribute the 

assets simply in proportion to the capital. This is a commercial 

partnership subject to certain statutory provisions. Therefore, if 

there were no provision to be found anywhere, you would distribute 

the assets in proportion to the capital, and the mere arrangement 

for the division of profits inter se during the continuance of the 

partnership, would • have no direct bearing on the division of 

the capital, as distinguished from profits earned up to the time of 

the dissolution, after the dissolution of the company." 

Of course, where a preference as to capital has been created, as 

we have seen was done in one case (Re Bangor, $c., Slate Co., 

Law Rep., 20 Eq. 59), the rule is different ; and so as held in 

McGregor v. Home Insurance Co., 33 N. J. Eq. 181, where such 

a preference is given by statute. In such cases, the preferred 

stockholders are entitled to the surplus assets in priority to the 

common shareholders. 

John D. Lawson. 
St. Louis, Mo. 
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Where the damage from a nuisance is irreparable or continuing, and cannot be 
measured by ordinary standards, equity may be invoked ; and while a chancellor, 
in a doubtful case will send a party to a jury, yet when he can act without hesitancy, 
he will do so, without a previous determination of complainant's rights by a jury. 

Lead smelting in a fertile district, destroying farming land, poisoning stock, pol- 
luting the air with noxious and nauseating vapors, is -a dangerous nuisance, and 
possesses, as in this case, every element necessary to call forth the exercise of equity 
powers. Such a nuisance should be enjoined. 

Vol. XXIX.— 82 
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That defendant's works are a public improvement, cost vast sums of money, and 
employ many men, does not alter the rule, ' ' sic utere tuo ut alienum rum Icedas. ' ' 

Where works, such as lead smelting, are about to be erected, it behooves those 
about to invest their capital to select a proper locality. It is not the duty of one, 
ignorant of the true character of such works, who is afterwards injured, to notify 
the owners of such works at the outstart, that they will become a nuisance, nor does 
a failure so to do estop him who is thus injured. 

The Courts of Common Pleas of Pennsylvania are clothed with full and indepen- 
dent chancery powers to restrain or abate nuisances where they affect private rights. 
Neither is the exercise of this power prevented, because the complainant may have 
a remedy by indictment or an action at law. 

Our equity system is neither dependent upon our common-law courts, nor is its 
jurisdiction servient and inferior thereto. 

Appeal from the decree of the Court of Common Pleas, No. 1, 
of Allegheny county. In Equity. 

This was a bill filed by Joseph P. Mclntyre against the Penn- 
sylvania Lead Company. The bill charged that plaintiff was 
owner of a fertile farm of about forty-six acres, situate in Alle- 
gheny county, which was used for farming purposes; that defend- 
ant purchased a tract of land adjoining his farm, and thereon 
erected a smelting works, for smelting lead and other minerals, the 
works being located within seventy- five feet of said farm ; that 
defendant's works were so constructed and operated as to emit from 
its stacks and chimneys offensive, noxious and poisonous gases, 
fumes and vapors, which descended and rested upon plaintiff's 
farm, injuriously affecting said farm ; and that they had poisoned 
the soil, vegetation and products of the farm ; also, that portions 
of the farm had already been blasted and the vegetation destroyed, 
the injury being continuous ; that horses and cattle had died from 
eating fodder and grass grown upon the land poisoned by the fumes, 
gases and vapors, which were also noxious and offensive to persons 
living on the farm, inhaling the same ; that defendants works were 
a continuing nuisance to plaintiff's lands, producing irreparable 
injury to him, and that plaintiff, at the time the works were 
erected, was ignorant of their character. The prayer was 1st. 
Abatement of the nuisance. 2d. That defendant company be 
enjoined from operating its works so as harmfully or injuriously 
to affect plaintiff's farm or vegetation ; and from permitting the 
gases, fumes and vapors of said works to descend or fall upon the 
land. 3d. General relief. 

An answer having been filed, the case was referred to a master, 
who reported the facts substantially as set forth by complainant, and 



PENNSYLVANIA LEAD COMPANY'S APPEAL. 651 

recommended a decree in accordance with second prayer of com- 
plainant 's bill. 

The defendant excepted to the master's finding. The court, 
Stowe, P. J., overruled the exceptions, and confirmed the report. 

The defendant appealed to this court. 

Hampton <f Dalzell, for appellant. 

George Shiras, Jr., and T. H. Baird Patterson, with whom 
had been Hon. H. W. Acheson, for respondents. 

The opinion of the court was delivered by 

Gordon, J. — The power of the Courts of Common Pleas of 
Pennsylvania to entertain bills for the restraint or abatement of 
nuisances, where they affect private rights, is undoubted ; neither 
is the exercise of this power prevented by the fact that the party 
complaining may have a remedy by indictment or by an action at 
law : Bunnell's Appeal, 69 Penn. St. 59 ; Dennis v. Echhardt, 3 
Grant 390. 

It is true, indeed, that this power is limited to those cases where 
common-law forms of action do not furnish an adequate remedy, 
and the chancellor may also refuse to act where greater injury 
would result from an injunction than by leaving a party to his 
redress before a court and jury: Richards' s Appeal, 57 Penn. St. 
105. But where, in ordinary parlance, the damage sought to be 
prevented is irreparable, that is, where the wrong is repeated from 
time to time, or is of a continuing character, or productive of 
damages which cannot be measured by ordinary standards, equity 
may be invoked: Commonwealth v. Railroad Company, 12 Harris 
159. 

The appellant, however, contends that an injunction ought not 
to issue until the complainant's right has been established by an 
action at law. This suggestion would, in a doubtful case, have 
force, for the chancellor, in a case like the present, will act only 
when he can do so without hesitancy. If the case be doubtful, he 
will refuse to interfere until the right, upon which the claim for 
relief is based, is definitely settled by a trial on the common-law 
side of the court. But.to say that equity cannot move in any case 
until a jury has determined the nuisance to be an existing fact, is 
to make our equity system a mere dependent on the common-law 
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courts, and its jurisdiction servient and inferior. But a conclusion 
such as this does not accord with the intent of the Act of 1836, 
for by it the judges of the Common Pleas are clothed, not with 
partial and dependent, but with full and independent chancery 
powers over all the subjects therein mentioned. We may, then, 
adopt the language of Earl, J., {Campbell v. Seaman, 63 N. Y. 
568), when speaking of injunctions against nuisances : " It was 
formerly rarely issued in the case of a nuisance until the plaintiff 's 
right had been established at law, and the doctrine which seems 
now to prevail in Pennsylvania, that the writ is not a matter of 
right, but of grace, to a large extent prevailed. But a suit at law 
is no longer necessary, and the right to an injunction in a proper 
case, in England and most of the states, is just as fixed and certain 
as the right to any other provisional remedy. The writ can right- 
fully be demanded to prevent irreparable injury, interminable liti- 
gation and a multiplicity of suits, and its refusal in a proper case 
would be error to be corrected by an appellate jurisdiction. It is 
a matter of grace in no sense except that it rests in the sound dis- 
cretion of the court." 

Nor have our own courts been less ready of adopting the same 
doctrine ; hence it has been held that an injunction would be issued 
to prevent the cutting down of timber and ornamental trees to the 
injury of the reversion : Denny v. Brunson, 5 Casey 382 ; or to 
restrain a trespass of a permanent or continuing character : Mason s 
Appeal, 60 Penn. St. 26. So may acts of trespass or nuisance 
be restrained to prevent a multiplicity of suits, or when such 
wrongful acts might become the foundation of an adverse right : 
Seheetz's Appeal, 11 Casey 88. 

Nor do we understand how Richards'g Appeal, 57 Penn. St. 
105, can help the defendant, for whilst no one disputes the position 
that a bill for the suppression of a nuisance may be dismissed on 
general demurrer for want of equity, unless it appears from the 
subject-matter affected by the alleged nuisance that there is danger 
of irreparable mischief, or of an injury such as cannot be ade- 
quately compensated in a suit at law, yet, we apprehend, even 
under this authority, a general demurrer would scarcely have suf- 
ficed to turn the bill before us out of court. In it we find these 
several allegations : that the defendant's works are so constructed 
as to emit noxious and poisonous gases, fumes and vapors, and that 
they are so located that these noxious and poisonous gases fall 



PENNSYLVANIA LEAD COMPANY'S APPEAL. 653 

upon the plaintiff's land, thereby poisoning and destroying both 
soil and vegetation ; that cattle and horses have died from eating 
the fodder and herbage thus poisoned ; that these fumes and vapors 
are offensive and noxious to persons resident upon said farm, and 
that these injuries are continuous and irreparable. It would cer- 
tainly be a very bold solicitor who would risk the admission of such 
facts on a general demurrer, and it is a significant fact that the 
learned counsel for the defendant have attempted no such experi- 
ment. 

The bill, then, is sufficient to evoke the action of a court of 
equity, and all that remains is to ascertain if the bill be supported 
by the evidence. As to this, after a careful examination of the 
testimony, we conclude that the findings of the master are correct, 
and that the complainant's plaint is fully sustained by the proofs. 
And, indeed, it is to be remembered, in limine, that whether a 
smelting-house for lead is, or is not, a nuisance, per se, to adjacent 
land, depends very much upon its situation. 

"If," says Blackstone, "one erects a. smelting-house for lead 
so near the land of another, that the vapor and smoke kill his 
corn and grass, and damage his cattle therein, this is held to be a 
nuisance." All intelligent persons are aware that lead vapors are 
poisonous, and this the more so, as they are often, as in the case 
in hand, accompanied with arsenic. In this matter we need not 
chemists and experts to teach us, for common experience is suffi- 
cient. When, therefore, we learn that the works of the defendant 
are to the windward of the plaintiff's land, within seventy-five fe'et 
of his northern line, and but five or six hundred feet from his 
farm-house, we need but little evidence to satisfy us that the smoke 
from these works is seriously injurious to his property. But in 
addition to what we might naturally expect from the design and 
character of this business, and which, might in themselves, have 
been sufficient to have sustained a bill to restrain the erection of 
these works, we have the findings of the master, based on undoubted 
testimony, as follows : " That prior to the time the defendant's 
smelting operations began, the plaintiff's land was fertile and well 
adapted to farming and grazing. That the defendant's works emit 
from the chimneys and stacks thereof, in the process of smelting 
ores and refuse, and desilvering lead, offensive and poisonous 
fumes and vapors, which are blown upon, descend and rest upon 
plaintiff's farm, and that lead is thus distributed over said farm to 
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a distance of at least fifteen hundred feet from said works. That 
these lead fumes and vapors have injuriously affected and are inju- 
riously affecting the plaintiff's farm. That they have lessened the 
fertility of a portion of the farm lying nearest the lead works ; that 
they have poisoned and are poisoning the vegetation and products of 
said farm, rendering the latter unfit for consumption, and that 
these injuries are continuing. That horses and cattle grazing upon 
the plaintiff's farm, and eating the products thereof, have died 
from lead poisoning, and that the lead was communicated to them 
through the herbage and fodder on which they fed. That the 
horses and cows of Jacob Wehrle, who was tenant of the plaintiff's 
farm, April 1st 1875, to April 1st 1876, and those of his son, 
Frederick Wehrle, that died upon the plaintiff's farm, were poisoned 
in the manner above stated. That since April 1st 1876, the only 
crop cultivated upon the farm is corn, which is husked on the 
stalk, and the fodder left on the ground ; and no horses, cattle or 
live stock of any kind are reared or pastured on the farm. That 
the fumes and vapors from the defendant's works are offensive and 
nauseating to persons living upon the land or inhaling them. That 
the plaintiff's farm is greatly diminished in value, by reason of the 
lead deposited and being deposited upon it from the defendant's 
works. Its rental value is, also, greatly depreciated." 

To this he might well have added, that the plaintiff's farm was 
thereby rendered, not only uncomfortable, but dangerous as n place 
of human habitation; for a place where not only herbage and 
ground are so literally poisoned by deposits of lead, that it is 
readily discoverable by chemical analysis; but where at times, 
also, the air is so filled with the noxious vapors of lead and arsenic 
as to make those sick who encounter them, might certainly be 
called dangerous to human health and life. 

In this connection, another important circumstance must be 
considered ; that is, the cumulative character of this injury. It 
increases from year to year, not only as the works are enlarged, 
but as more and more lead is added to the ground. The deposit 
is an indestructible metal, that is neither evaporated nor absorbed, 
and necessarily it must accumulate as long as the cause of the 
deposit continues. Hence, as it was observed, at first, even on the 
land nearest the works, the effect was scarcely observable : but as 
time went on, it became more and more apparent, until finally the 
soil was wholly unfitted for agricultural purposes. So, in like 
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manner, may these blighting influences continue until the whole 
farm is made barren and unproductive. Thus it is, that we find 
in this case every element necessary to call forth the exercise of 
equity power. The business complained of is a dangerous nui- 
sance, the injury continuous and cumulative, and the mischief irre- 
parable. If, as in Dennis v. Eckhardt, 3 Grant 390, a tin shop 
was enjoined on account of its noise; or, as in Campbell v. Seaman, 
supra, the use of a brick-kiln was restrained, because the vapor 
therefrom was destructive to the plaintiff 's trees and vines ; much 
more should a business be enjoined which is destructive alike to 
vegetable and animal life. The rule sic utere tuo ut alienum non 
loedas, is a most valuable one, and must be maintained, if our 
civilization is to be cherished and preserved ; and it is not at all 
to the purpose to answer the charge of a violation of this rule, that 
the defendant's works have been erected at a great outlay of capi- 
tal ; that they are important to the public at large, and give 
employment to many men. Says Wood, in his work on Nuisances, 
sect. 794, "A person cannot go on and build extensive works, and 
make heavy expenditures of money for the exercise of a trade or busi- 
ness that will invade the premises of another with smoke, noxious 
vapors or noisome smells, to an unwarranted or unlawful extent, 
and then when called upon to desist, turn around and claim immu- 
nity for his trade or business on the ground, that to stop it would 
involve him in ruin ; nor that it is a necessary result of carrying 
on his trade at all, and that he has adopted the most approved 
methods known to science, or which human skill has devised ; nor 
that his trade is a useful one and beneficial to the community, or 
to the nation, or that by bringing a large number of workmen into 
the community, it has enhanced the value of the plaintiff's pro- 
perty." Where justice is properly administered, rights are never 
measured by their mere money value, neither are wrongs tolerated 
because it may be to the advantage of the powerful to impose upon 
the weak. Whether it be the great corporation with its lead 
works, or the mechanic with his tin shop, the rule is the same — 
"so use your own as not to injure others." Moreover, there is, 
after all, one underlying principle which influences both, and that 
is private gain. Lead works and tin shops alike may result inci- 
dently in the public good, but this is only an incident, for the 
primary object which induces the exercise of either trade is per- 
sonal good ; therefore, to neither party is the general community 
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under any special obligation, and as a consequence, there is no good 
reason why the rules of law should be relaxed in the one case rather 
than the other. 

Again, we cannot but regard this company as unfortunate in the 
selection of a place for the erection of its works. To undertake 
the business of lead smelting in the midst of a rich suburban valley, 
occupied by farms and country residences, was, to say the least of 
it, not very prudent. Lord Cranworth, in the case of the St. 
Helen's Smelting Co. v. Tipping, 11 H. L. Ca. 652, quoting Mr. 
Justice Mellor, says : " It must be plain that persons using a 
lime-kiln, or other works which emit noxious vapors, may not do 
an actionable injury to another, and that any place where such an 
operation is carried on so that it does occasion an actionable injury 
to another, is not, in the meaning of the law, a convenient place." 

If, however, any place is improper for a business of this kind 
where injury may result from it to others, surely a situation like 
that selected by the defendant, ought, in the outstart, to have been 
regarded as improper, since common knowledge and prudence 
should have informed its managers that injury, sooner or later, 
must result to the adjacent property. 

But it is insisted that the plaintiff has no equity as against this 
company, because he gave it no notice before, or at the time of the 
erection of its works. But of what would he give it notice ? Of 
the effect the fumes would have upon his farm ? But the master 
has found that he knew nothing of lead works and their probable 
effect on adjacent lands ; he could not, therefore, notify it of that 
of which he was ignorant. One would suppose that in this matter, 
the managers of the corporation would be fully posted ; if they 
were so posted, if they knew what the effect would be upon the 
surrounding property, then they acted with knowledge, wantonly, 
and notice to them was unnecessary ; but if they were ignorant, if 
they knew not the consequences which would follow the business 
in which the company was about to engage, then they ask too much 
of the plaintiff, when they require of him a knowledge of their own 
business, which they themselves did not possess. 

Decree affirmed. 

A nuisance is literally anything that Black. Com. 215. Nuisances arc of two 

causes annoyance. In law it is gener- kinds, public nuisances aud private 

ally defined as "anything that workcth nuisances. Hawkins, in his Pleas of 

hurt, inconvenience or damage." 3 the Crown, has defined a public nuisance 
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"as an offence against the public, by 
doing anything injurious to all the king's 
subjects, or by omitting to ilo that which 
the common good requires." A private 
nuisance has been defined as " anything 
done to the hurt or annoyance of the 
lands, tenements or hereditaments of 
another." 

The usual remedy for a public nuisance 
is by indictment, and for a private 
nuisance by an action on the case, but 
equity courts will exercise jurisdiction 
over both. " Courts of chancery exer- 
cise jurisdiction both as to common or 
public and private nuisances, by restrain- 
ing persons from setting them up, by 
inhibiting their continuance or compel- 
ling their abatement:" Harvey v. De- 
woody, 18 Ark. 252. In a recent case 
in New Jersey, Attorney - General v. 
Brown, 24 N. J. Eq. 89, 91, we find 
the chancellor declaring that, while the 
jurisdiction of courts of equity to re- 
dress the grievance of public nuisances 
by injunction is undoubted and clearly 
established, yet they will entertain juris- 
diction in such cases with great veluc- 
tance. 

While the general rule is that in the 
case of public nuisances the state alone 
can complain, yet a nuisance may be 
both public and private in its character, 
in which case one who suffers special 
damage therefrom can invoke the pro- 
tection of the courts : Park v. C. $• 8. 
Railroad Co., 43 Iowa 636 ; Adams v. 
Popham, 76 N. Y. 410 ; Greens v. Van 
Studdiford, 4 Mo. App. 498, 503 ; Green 
v. Lake, 54 Miss. 540; Whitfield v. 
Rogers, 26 Id. 84, 87 ; Kittle v. Fre- 
mont, 1 Kans. 337 ; Venard v. Cross, 8 
Id. 248; Hamilton v. Whitridge, 11 
Md. 128 ; Zimmerman v. Union Canal 
Co., 1 W. & S. 346. And several sepa- 
rate owners of distinct property inter- 
ests that are alike affected by the nuisance 
complained of, may join as complainants, 
without the attorney-general, where the 
grievance has one source, and operates 
in the same general manner against all : 
Vol. XXIX.— 83 



Robinson v. Baugh, 31 Mich. 290 ; Mid- 
dleton v. Flat River Booming Co., 27 Id. 
533 ; Grant v. Schmidt, 22 Minn. 1 ; 
Palmer v. Waddell, 22 Kaus. 352 ; Ca- 
digan v. Brown, 120 Mass. 493. 

But it is not every case which furnishes 
a right of action against a party for a 
nuisance that justifies a court of equity 
in granting remedial or preventive relief. 
Attorney-General v. Nichol, 16 Vesey Jr. 
338 ; Rosser v. Randolph, 7 Porter 
(Ala.) 238, 248 ; Ray v. Lynes, 10 
Ala. 64 ; Laney v. Jasper, 39 111. 46, 
52 ; Parker v. Winnipiseogee Lake Cot- 
ton, Sec, Co., 2 Black 545 ; Kirkman v. 
Handy, 1 1 Hum. (Tenn.) 409 ; Brown 
v. Central Railroad Co., 83 N. C. 130. 
"A court of equity will interfere when 
the injury by the wrongful act of the 
adverse party will be irreparable, as 
where the loss of health, the loss of trade, 
the destruction of the means of subsist- 
ence, or the ruin of the property must 
ensue : Parker v. Winnipiseogee Lake 
Cotton, Ire, Co., supra. "Irreparable 
injury is the foundation for intervention 
by injunction ; not irreparable because 
so small that it may not be estimated, 
but because likely to be so great as to be 
incapable of compensation in damages." 
Tno-MPSON, C. J., in Rhodes v. Dunbar, 
57 Penn. St. 274. " It is difficult, if 
not impossible, to define in advance all 
the cases in which the court would be 
authorized thus to interfere, but it may 
be safely laid down as applicable to this 
class of cases, that it must be satisfacto- 
rily shown that the proposed erection 
would inflict an irreparable injury, such 
a one as could not be adequately com- 
pensated in damages ; or it must threaten 
materially to impair the comfort of the 
existence of those living near it, to en- 
title those aggrieved to the aid of the 
preventive justice of the law :" Rosser 
v. Randolph, supra. "If one man 
creates intolerable smells near his neigh- 
bor's homestead, or by excavations 
threatens to undermine his house, or 
cuts off his access to the street by build- 
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ings or ditches, or in any other way de- 
stroys the comfortable, peaceful and quiet 
occupation of his homestead, he injures 
him irrecovably. No man holds the 
comfort of his home for sale, and no 
man is willing to accept in lieu of it an 
award of damages. If equity could not 
enjoin such a nuisance, the writ ought 
to be dispensed with altogether, and the 
doctrine of irreparable mischief might be 
dismissed as meaningless. A nuisance 
which affects one in his business is less in 
degree, but it may still be irreparable, 
because it may break up the business, 
destroy its good will, and inflict damages 
which are incapable of measurement, 
because the elements of reasonable cer- 
tainty are not to be obtained for their 
computation :" Cooley, J., in Edwards 
v. Attouez Mining Co., 38 Mich. 48. The 
language of the Supreme Court of North 
Carolina, in the recent case of Brown v. 
Carolina Central Railroad Co., 83 N. C. 
128, decided in 1880, is worthy of repe- 
tition in this connection. '" Upon the 
establishment of the nuisance," said the 
court, " as the plaintiff insists is done in 
this case by the verdict of the jury, the 
grant of process of abatement does not 
follow as a matter of course, but on that 
event will depend on circumstances, of 
which the following will be influential. 
The chancellor, in such case, will con- 
sider whether he will leave the party to 
his common-law remedy, or order an 
abatement ; and as connected therewith, 
his determination will, and ought to be, 
influenced against ordinary abatement, 
by the fact, that the structure from which 
the nuisance arises, is useful to the 
defendant, and the injury therefrom to 
the plaintiff trifling, and susceptible of 
adequate compensation in damages ; and 
by the further fact of a great public 
benefit overbalancing the private injury, 
in which case, the private injury should, 
as established by the authorities, be sub- 
ordinated to the public good." As to 
when equity will interfere by injunction, 
see also Wahle v. Rienbach, 76 111. 324 ; 



Wolcott v.Melick, 3 Stockton (N.J.) 
204, 207. It is to be noted, that a work 
authorized by the law-making power, 
cannot be a nuisance, if executed in the 
authorized manner and in the authorized 
place : Rex v. Pease, 4 B. & Ad. 30 : 
Transportation Co, v. Chicago, 99 U. S. 
635 ; Attorney- General v. N. Y. fr L. 
B. Railroad Co., 24 N. J. Eq. 49. It 
would be a legal solecism to call that a 
public nuisance, which is permitted by 
competent authority : Grand Rapids Sf 
Indiana Railroad Co. v. Heisel, 38 Mich. 
62, 70. See, too, People v. Detroit §■ 
Plank Road Co., 37 Id. 195, where a 
suit in equity, in the name of the state, 
to enjoin the erection of a new toll gate 
structure in place of a former one re- 
moved by the company, was dismissed 
for the reason, that the state could not 
prosecute as a nuisance that which itself 
had authorized. See also Danrille Rail- 
road Co. v. Commonwealth, 73 Penn. St. 
38 ; Randle v. Pacific Railroad Co., 65 
Mo. 325, 332. 

Upon the question as to whether an act 
constitutes a nuisance, it is not necessary 
to inquire into the intention of the person 
in doing the act : Bonnell v. Smith, 53 
Iowa 281. The fact that a business is 
a lawful one, and that it is conducted in 
the best possible manner, will not pre- 
vent it from being a nuisance. In St. 
Helen's Smelting Co. v. Tipping, 11 H. 
L. Cas. 642, the court asked tbe jury 
whether the business complained of, 
smelting copper, was an ordinary one, 
and whether it was conducted in a 
proper manner. The jury answered the 
first question in the affirmative, and also 
said, that the business was conducted 
" in as good a manner as possible ;" but 
a verdict was had for the plaintiff below, 
as the business materially diminished the 
value of his property. Sec also Cooper 
v. Randall, 53 111. 24. To constitute a 
business a nuisance, it is not necessary 
that the offensive smells should be un- 
wholesome ; it is sufficient that they are 
such as render persons uncomfortable in 
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the enjoyment of their property : Rex v. 
White, 1 Burr. 333 ; Durditt v. Swenson, 
17 Texas 502. But to make the busi- 
ness a nuisance, it must be such to people 
of ordinary nature or condition. It is 
not sufficient that it is simply offensive 
to delicate and sensitive organizations. 
This is illustrated by the recent case of 
Ruff v. Phillips, 50 Ga. 132, in which 
the business complained of was the 
manufacturing of a commercial fertilizer. 
" We suspect," said the court, " that the 
stomach which sickens at the smell of an 
article now in such common use, which 
in its worst form — Peruvian guano — is 
carried by the ship-load thousands of 
miles, is not a stomach of an ordinary 
kind. It is too nice, perhaps from some 
disease, for ordinary life. It is not 
against exceptionable organizations that 
the nuisance arises. To make a thing a 
nuisance, it ought to be of such a char- 
acter as would hurt or annoy in the legal 
sense of those words, ordinary people, 
not nice, susceptible, sickly people." 

To ask a court to enjoin a person from 
carrying on a lawful business, conducted 
on one's own premises, and in as good a 
manner as possible, is to invoke an ex- 
traordinary power, not to be used unless 
the exigencies of the case are of such a 
nature as . imperatively demand such 
interposition. "A court exercising the 
power of a chancellor," said Agnew, 
J., " whose arm may fall with crushing 
force upon the cvery-day business of 
men, destroying lawful means of support, 
and diverting property from legitimate 
uses, cannot approach such cases with 
too much caution:" Huclcenstine' s Ap- 
peal, 70 Penn. St. 102. In a case in 
Mississippi, the court say, "Perhaps the 
most delicate jurisdiction ever exercised 
by a court of chancery, is to restrain by 
injunction, the use of property by the 
owner, on the allegation that such use 
will be annoying, or injurious to the 
property of another : ' ' Green v. Ijxke, 
54 Miss. 540. And in the case last 
cited, it is said, that if the grievances 



can be removed by the aid of science and 
skill, a court of equity will go no further 
than to require those things to lie done. 
See also Minke v. Hopeman, 87 111. 450. 
It is important to inquire at what time 
equity interferes. Will an injunction 
issue before the complainant's right is 
established by an action at law ? The 
question is asked in the particular case, 
and answered by saying, that a prior 
action at law is only necessary in doubt- 
ful cases, as the Chancellor " will act 
only where he can do so without hesi- 
tancy." Lord Chancellor Brougham, 
in Earl of Ripon r. Hobart, 3 Myl. & K. 
1C9, 179, laid down the rule as follows : 
"If the thing sought to be prohibited, is 
in itself a nuisance, the court will inter- 
fere to stay irreparable mischief, without 
waiting for the result of a trial ; and will 
according to the circumstances, direct an 
issue, or allow an action, and, if need be, 
expedite the proceedings, the injunction 
being in the mean time continued. But 
where the thing sought to be restrained 
is not unavoidably and in itself noxious, 
but only something, which may according 
to circumstances, prove so, the court will 
refuse to interfere until the matter has 
been tried at law, generally by an action, 
though in particular cases an issue may 
be directed for the satisfaction of the 
court, where an action could not be 
flamed so as to meet the question." 
The rule as thus laid down by the Lord 
Chancellor, was approved by Mr. Justice 
Dillon in the late case of Flint v. Rus- 
sell, 5 Dill. 157, where he says of it, 
that it is " founded on the soundest of 
reasons." It has also been quoted and 
approved in other eases : Kirkman v. 
Handy, 11 Hump. (Tenn.) 410. In Illi- 
nois, the court say, that equity will inter- 
fere by injunction, before the fact that 
the business is a nuisance has been estab- 
lished at law, in those cases in which 
there is danger of irreparable loss, or 
that material injury may take place be- 
fore a trial at law could be had : WahU 
v. Reinbach, 76 111. 323 : Minke v. Hope- 
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man, 87 Id. 450. Sec Wolcott v. Melick, 
3 Stockton (N. J.) 204 ; Lassater v. 
Garrett, 4 Baxter 368 ; Carpenter v. Gris- 
liam, 59 Mo. 247 ; Green v. Lake, 54 
Miss. 540 ; Campbell v. Seaman, 63 N. 
Y. 582 ; New Boston Co. v. Poltsville 
Water Co., 54 Perm. St. 164; Rhodes v. 
Dunbar, 57 Id. 274. In Aldrich v. 
Howard, 7 R. I. 87, it is held, that a 
bill is not demurrable because it does not 
state that the rights of the parties, in 
support of the bill, have been settled by 
a judgment at law. 

The question has been raised whether 
the location of a business in a particular 
neighborhood may not be a justification 
of its maintenance in that particular lo- 
cality, although the business, if carried 
on in other places, might be a nuisance. 
The question arose in Ross v. Butler, 
19 N. J. Eq. 294, where the chancellor 
said : " I find no authority that will war- 
rant the position that the part cf a town 
which is occupied by tradesmen and me- 
chanics for residences and carrying on 
their trades and business, and which con- 
tains no elegant or costly dwellings, and 
is not inhabited by the wealthy and lux- 
urious, is a proper and convenient place 
for can-ying on business, which renders 
the dwellings there uncomfortable to the 
owners and their families by offensive 
smells, smoke, cinders or intolerable 
noises, even if the inhabitants are them- 
selves artisans, who work at trades occa- 
sioning some degree of noise, smoke and 
cinders. Some parts of a town may, by 
lapse of time, or by prescription, by the 
continuance of a number of factories 
long enough to have a right as against 
every one, be so dedicated to smells, 
smoke, noise and dust, that an addi- 
tional factory, which adds a little to the 
common evil, would not be considered 
at law a nuisance, or be restrained in 
equity." In Wier's Appeal, 74 Penn. 
St. 240, Sharswood, J. , said : ' ' Car- 
rying on an offensive trade for any num- 
ber of years in a place remote from build- 
ings and public roads, does not entitle 



the owner to continue it in the same 
place after houses have been built and 
roads laid out in the neighborhood, to 
the occupants of which, and travellers 
upon which, it is a nuisance. As the city 
extends such nuisances should be re- 
moved to the vacant grounds beyond the 
immediate neighborhood of the residences 
of the citizens. This, public policy, as 
well as the health and comfort of the 
population of the city demand." In 
Fertilizing Co. v. Hyde Park, 97 U. S. 
663, the Supreme Court of the United 
States say that it is no justification that 
the party complaining of a nuisance 
came voluntarily within its reach. Pure 
air and the comfortable enjoyment of 
property are as much rights belonging to 
it as the right of possession and occu- 
pancy. "If population, where there 
was none before, approaches a nuisance, 
it is the duty of those liable at once to 
put an end to it." And in St. Helen's 
Smelting Co. v. Tipping, 11 H. L. C. 
642, the Lord Chancellor, in speaking 
of a suitable location for the business, 
said: "The word 'suitable' unques- 
tionably cannot carry with it this conse- 
quence, that a trade may be carried on 
in a particular locality, the consequence 
of which trade may be injury and de- 
struction to the neighboring property." 
In that case there was evidence that the 
whole neighborhood was studded with 
manufactories, yet it was held an im- 
proper place, as it injured materially the 
complainant's property. See, too, Rob- 
inson v. Baugh, 31 Mich. 290 ; Gilbert 
v. Showerman, 23 Id. 448 ; Brady v. 
Weeks, 3 Barb. (N. Y.) 159 ; Dittman 
v. Repp, 50 Md. 516. 

It may not uninteresting to notice 
some of the leading cases on the subject 
of nuisances arising from the carrying 
on of business. The earliest case on 
this subject is probably that of Ric deDv. 
Ricliards, 4 Assize Book, fol. 3, p. 6, in 
which a lime-kiln was held a nuisance, 
the vapors arising therefrom in the 
process of lime-burning escaping over 
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premises of the plaintiff, by reason of 
which his trees were scorched and burnt. 
In Pbynton v. QUI, 2 Rolle's Abr. 140, 
the business was similar to that com- 
plained of in the particular case, that of 
smelting lead. The plaintiff had lost a 
cow and two horses, and his grass and 
trees had been spoiled. The court said 
that although the trade was lawful, it 
did not warrant the defendant in inflict- 
ing injury upon the plaintiff, and that it 
ought to be carried on "in waste places 
and great commons, remote from en- 
closures, so that no damages may happen 
to the proprietors of land next adjoin- 
ing." The injury complained of in 
St. Helm's Smelting Co. v. Tipping, 11 
H. L. C. 642, was in its nature very 
like that complained of in the particular 
case, although the relief sought was dif- 
ferent, damages being asked for. The 
business carried on was that of smelting 
copper, instead of lead, and large quan- 
tities of noxious gases, vapors, and 
other noxious matter issued from the 
works and diffused themselves over the 
land and premises of the plaintiff, 
whereby his hedges, trees, shrubs, fruit 
and herbage were greatly injured, and 
his cattle were rendered unhealthy. He 
was held to be entitled to damages. In 
Campbell v. Seaman, 63 N. Y. 576, the 
business complained of was that of brick 
burning, and the court held that the 
complainant was entitled to an injunc- 
tion, as it appeared that noxious gases 
were generated which descended upon 
complainant's lands, injuring and de- 
stroying his trees and vegetation. It 
was held to be immaterial that the 
damage done was to ornamental trees 
and shrubbery. " The plaintiffs had 
built, ' ' said the court, ' ' a costly man- 
sion, and had laid out their grounds and 
planted them with ornamental and useful 
trees and vines for their comfort and 
enjoyment. How can one be compen- 
sated in damages for the destruction of 
his ornamental trees and the flowers and 
vines which surround his home? How 



can a jury estimate their value in dollars 
and cents ? The fact that trees and 
vines are for ornament or luxury entitles 
them no less to the protection of the 
law. Every one has the right to sur- 
round himself with articles of luxury 
and he will be no less protected than one 
who provides himself only with articles 
of necessity. The law will protect a 
flower or a vine as well as an oak. 
These damages are irreparable too, 
because the trees and vines cannot be 
replaced, and the law will not compel a 
person to take money rather than the 
objects of beauty and utility which he 
places around his d.welling to gratify his 
taste, or to promote his comfort or his 
health. Here the injunction also pre- 
vents a multiplicity of suits. The in- 
jury is a recurring one, and every time 
the poisonous breath from defendant's 
brick-kilu sweeps over the plaintiffs' 
land, they have a cause of action. 
Unless the nuisance be restrained the 
litigation would be interminable." In 
Ross v. Butler, 19 N. J. Eq. 294, the 
defendant was about to engage in the 
manufacture of pottery, and an injunc- 
tion was asked to prevent the erection 
of buildings to be used for that purpose. 
Defendants intended to burn the ware 
with pine wood, and complainants al- 
leged that it would result in dense and 
offensive smoke and cinders descending 
upon their dwellings, injuring furniture, 
and impairing health and comfort. An 
injunction was granted against using the 
building for burning earthenware with 
pine wood, or any fuel that would emit 
large quantities of dense smoke. "It 
is contended," said the chancellor, " that 
as the burning will be but twice in « 
month, and for twelve hours only, and 
that principally at •light, it will be so 
slight as not to be a material discom- 
fort. * * * I am not aware of any 
authority or established principle, hold- 
ing that a clear, unmistakable nuisance, 
which it is intended to commit period- 
ically, will be permitted because it does 
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not exist the greater portion of the 
time, but only for a small portion of it. 
* * * It is surely no justification to a 
wrongdoer that he takes away only one 
one-twenty-eighth of his neighbor's pro- 
perty, comfort or life." In Robinson v. 
Baugh, 31 Mich. 290, the defendant was 
engaged in forging. He employed 
steam, and consumed a large amount 
of bituminous coal. He worked four 
steam-hammers, one of which weighed 
3500 pounds. The smoke and soot 
were often borne by the wind in large 
quantities to the premises of complain- 
ant, so as to be extremely offensive and 
harmful, and the noise was exceedingly 
disagreeable. An injunction was granted. 
In Meigs v. Lister, 23 N. J. Eq. 199, 
the business complained of was that of 
drying bones, rendering matter and 
other refuse animal matter, and an in- 
junction was asked upon the ground 
that offensive and nauseating odors pro- 
ceeded therefrom, which rendered the 
complainants' residences uncomfortable. 
The injunction was allowed. " That 
the nuisance is not constant, but only 
when the wind is in one direction, does 
not," so it was said, " affect the right 
of complainants to protection. They 
are not obliged to submit to be made 
uncomfortable and miserable one day in 
twenty, in consideration of being allowed 
to enjoy the other nineteen." In Cleve- 
land v. Citizens Gas Co., 20 N. J. Eq. 
201, an injunction was asked restrain- 
ing the defendant from the erection of 
gas-works.- The defendant answered 
that it did not intend to use the process 
of purifying the gas with lime, which is 
the cause of the most objectionable 
odor arising from gas-works, and that 
it would substitute therefor the process 
of oxide of iron, which is comparatively 
inoffensive, and that it intended to con- 
struct a cistern under ground, into 
which the tar and ammoniacal liquors 
and other offensive fluid products would 
be conveyed by gas-tight pipes, and 
from which they would be discharged by 



pipes into boats which would convey 
them away. An injunction was granted 
restraining the defendant from using 
what is known as the lime process in 
purifying gas, and from manufacturing 
gas in any way that would produce any 
annoyance to persons dwelling in the 
houses of complainants, by any smoke, 
gases, other effluvia or odors, that might 
issue from the works. " Unpleasant 
odors, ' ' said the chancellor, ' ' from the 
very constitution of our nature, render 
us uncomfortable, and when continued 
or repeated, make life uncomfortable. 
To live comfortably is the ehief and 
most reasonable object of men in ac- 
quiring pnperty as the means of attain- 
ing it ; and any interference with our 
neighbor in the comfortable enjoyment 
of life, is a wrong which the law will 
redress." 

A livery stable is not a nuisance per 
se, but it may become a nuisance from 
the manner in which it is built, kept and 
carried on. See Morris v. Brower, 1 
Anth. 368 ; Dargau v. Waddill, 9 Ired. 
(N. C.) 244; Kirkman v. Handy, 11 
Hum. (Tenn.) 406 ; Coker v. Birge, 9 
Ga. 425 ; Hirrison v. Brooks, 20 Id. 
537 ; Aldrich v. Howard, 8 K. I. 246, 
249 ; Burditt v. Swenson, 17 Tex. 501 ; 
Mint v. Russell, 5 Dillon 151 ; Shims 
v. dinger, 50 Iowa 571. And a private 
stable near a church is not necessarily a 
nuisance : St. James Church v. Arring- 
ton, 36 Ala. 546. 

As to nuisances arising from brick- 
burning, see Three Mile Road Trustees 
v. Glasgow, frc, Railway Co., 14 Fae. 
Cas. (Sc.) 1206; Luscombe v. Steer, 17 
Law Times (N. S.) 229 ; Bareham v. 
Hall, 22 Id. 116; Roberts v. Clarke, 18 
Id. 49 ; Beadmore v. TreadweU, 31 Law 
Jour. (N. S.) 892 ; Pollock v. Lester, 
11 Hare 266 ; Campbell v. Seaman, 63 
N. Y. 576 ; Hitckenstine' s Appeal, 70 
Penn. St. 102. 

As to nuisances from gas-works, see 
Brown v. Illius, 27 Conn. 84 ; Pottstown 
Gas Co. v. Murphy, 39 Penn. St. 257 , 
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Columbus Gas Co. v. Freeland, 12 Ohio 
St. 392 ; Ottawa Gas Light Co. v. Thomp- 
son, 39 111. 599 ; Cleveland v. Citizens 
Gas Co., 20 N. J. Eq. 201 ; Manhattan 
Gas Co. v. Barker, 36 How. 238 ; Broad- 
bent v. Imperial Gas Co., 7 DeG., M. & 
G. 436 ; Watson v. Gas Co., 6 Upper 
Canada 262. 

As to nuisances from tanneries, see 
Rex v. Pappineau, it Stra. 686 ; Pinck- 
ney v. Ewens, 3 L. T. (N. S.) 741 ; 
Ellis v. Stale, 7 Blackf. 534 ; Howell v. 
McCoy, 4 Rawle 256 ; State v. Street 
Commissioner, 7 Vroom. (N. J.) 284. 

As to slaughter -houses, see Phillips v. 
State, 7 Baxter (Tenn.) 152; Fay v. 
Whitman, 100 Mass. 76 ; Attorney- Gene- 
ral v. Steward, 20 N. J. Eq. 415 ; 
Minke v. Hopeman, 87 111. 450 ; Bishop 
v. Banks, 33 Conn. 118. As to cattle- 
pens : Illinois Central Railroad Co. v. 
Grabill, 50 111. 241. 

As to blacksmith shops, see Whitney v. 
Bartholomew, 21 Conn. 213 ; Norcross v. 
Thorns, 51 Me. 503 ; Rayr. Lynes, 10 
Ala. 64. 

As to stpam-engines, see Brightman v. 
Bristol, 65 Me. 426, 435 ; Mayor, frc, 
of Baltimore v. Radecke, 49 Md. 217 ; 
Galbraith v. Oliver, 3 Pittsburgh 79 ; 
Losee v. Buchanan, 51 N. Y. 476. 

As to railroads, which are nuisances 
if not constructed in a place authorized 



by law and operated in a proper man- 
ner, see Commomvealth v. Erie, Src, Rail- 
road Co., 27 Penn. St. 339 ; Harrington) 
v. St. Paul, frc, Railroad Co., 17 Minn. 
215 ; Steumrt v. Raymond, 7 S. & M. 
568 ; King v. Morris $• Essex Railroad 
Co., 18 N. J. Eq. 397. 

As to soap-boilers, see Rex v. Pierce, 
2 Shower 327 ; Belleny v. Com!), 17 Fac. 
Cas. (Sc.) 159 ; Dana v. Valentine, 5 
Mete. 8 ; Howard v. Lee, 3 Sandf. 28! ; 
Radenhurst v. Coate, 6 Grant's Ch. 
(Out.) 140. 

A bawdy house is a nuisance, per se: 
Givens v. Van Studdiford, 4 Mo. Ap. 503 ; 
Hamilton v. Whilridge, II Md. 128; Ely 
v. Board of Supervisors, 36 N. Y. 297. 

A planing-mill is not a nuisance, per 
se : Duncan v. Hayes, 22 N. J. Eq. 25 ; 
Rhodes v. Dunbar, 57 Penn. St. 274. 

A powder-house located in a populous 
part of town is, per se, a nuisance : 
Cheatham v. Shearon, 1 Swan (Tcnn.) 
213 ; Wier's Appeal, 74 Penn. St. 240 ; 
Myers v. Malcolm, 6 Hill (N. Y.) 292. 

A wooden flouring-mill is not per se, 
a nuisance : Minneapolis Mill Co. v. 
Tiffany, 22 Minn. 463'. A corn and 
flouring-mill in a city is not, per sc, a 
nuisance : Green v. Lake, 54 Miss. 540. 
But it may become a nuisance : Cooper 
v. Randall, 53 111. 24. 

Henkt Wade Rogers. 
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A note and mortgage given by a father to the plaintiff, under threats to prosecute 
and imprison his son for an alleged forgery of the father's name, may be avoided by 
the father on the ground of duress. 

This defence need not be specially pleaded to a complaint under Gen. Stat. e. 
1 37, to recover possession of the mortgaged premises. 

Action under Gen. Stat. c. 137, to recover possession of land 
conveyed by one of the defendants in a mortgage deed to plaintiff; 
the other defendant claimed under a prior unrecorded deed of the 



